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Equality Act (Sexual Orientation) regulations, 2007
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Guidance on measures to outlaw discrimination on grounds of sexual orientation in the provision of goods, facilities and services
These regulations are made under Part 3 of the Equality Act, 2006 and came into force on 1st April, 2007.

They contain measures prohibiting discrimination on grounds of sexual orientation in the provision of goods, facilities and services, education, the use and disposal of premises and the exercise of public functions. They provide protection from sexual orientation discrimination that is on a par with the protection already provided on grounds of race, and sex.
Measures covering employment and the provision of vocational training are laid down in the  Employment Equality (Sexual Orientation) regulations, 2003. 
Discrimination on grounds of sexual orientation

The regulations prohibit discrimination on the basis of a person’s:

· actual sexual orientation

· the sexual orientation he/she is thought to have and/or

· the sexual orientation of someone with whom he/she is associated

Direct and indirect discrimination

The regulations cover both direct and indirect discrimination on the grounds of sexual orientation.
Direct discrimination takes place when someone is treated less favourably than other people are or would be treated. An example of unfair treatment could be where lesbian, gay and bisexual people are treated discourteously by council staff.

Heterosexuals may also experience discrimination, for example, they may be refused entry to gay friendly venues. 

Indirect discrimination occurs when provisions, criteria or practices that are applied generally result in people of a particular sexual orientation being put at a disadvantage, and the treatment cannot be objectively justified. This applies even if the negative impact is unintentional. For example, if an organisation refused to provide customers who have had an HIV test with access to its services, this could indirectly discriminate against gay men, who are more likely to have had such a test.

Discrimination and Civil Partnerships

The regulations do not change the existing legal position regarding where and how civil partnerships can be formed. 
However, under the regulations, businesses and public authorities will not be able to discriminate between married persons and civil partners on grounds of their sexual orientation. The regulations make it clear that the fact that one person is in a civil partnership and another married does not represent a "material difference" in their circumstances and therefore does not justify unequal provision of goods, facilities or services.

Civil partners will thus be able to bring a discrimination claim on grounds of sexual orientation against a provider of goods and services who denies them access to a benefit or service being offered to a married person in a similar situation. . For example, if an organisation offered a discount to married couples, this discount would also need to be available to civil partners, otherwise it would constitute direct discrimination. Similarly where mixed-sex unmarried couples are offered a particular service or benefit, it would be expected that these should also, where appropriate, be made available to same-sex couples who are not in civil partnership

Victimisation

The regulations also protect against victimisation. This means that it will be unlawful for a service provider or public authority to treat a person less favourably because they have made a complaint or allegation or have brought proceedings or given evidence against someone in relation to a complaint of discrimination on the grounds of sexual orientation. An example would be if a witness in a case of sexual orientation discrimination against a service provider was, as a result of giving evidence, prevented from accessing the service. 

Discriminatory practices
The regulations make it unlawful for a person to adopt or maintain a discriminatory practice. This is a policy, requirement or condition which would be likely to result in unlawful discrimination if applied to persons of a particular sexual orientation, but where there is not an individual victim of the practice in question. The Commission for Equality and Human Rights will be the body which will take enforcement action.

Discriminatory advertisements
The regulations make it unlawful to publish an advertisement for goods, facilities, services or premises that can reasonably be understood to act in a way that is unlawfully discriminatory. For example, it would be unlawful for an organisation to advertise to the effect that lesbian, gay or bisexual couples would not be able to access its services.

However, it is not unlawful to include reference to sexual orientation in an advertisement, as long as it does not specify any restriction on that basis. For example, it would be lawful to advertise a service as "Gay friendly". However, it would be unlawful to imply in an advertisement that lesbian, gay or bisexual clients would  be refused access to its services.

Instructing or causing discrimination
The regulations make it unlawful for a person to instruct or cause, another person to discriminate in a way which is unlawful according to the regulations.

Validity and revision of discriminatory contracts

The regulations make it clear that terms of contracts which provide for doing an act which is made unlawful by the regulations are void. Where provisions provide for unlawful discrimination against a party, they are unenforceable against that party.

Employer's and principal's liability

Under the regulations, employers and principals are liable for the actions of their employees and agents, whether or not they know about or approve of the act.

It is a defence however for an employer to prove that he or she took reasonable steps to prevent breaches of the regulations.

It is important to note that under the Employment Equality (Religion or Belief) regulations, 2003, individuals who are concerned that the requirements of their job may be incompatible with their religious beliefs may ask their employers to be redeployed.

Aiding unlawful acts
It is unlawful, knowingly, to help another person to do anything which is unlawful under these regulations.

Goods, facilities and services
The regulations require providers of goods, facilities and services to ensure that they are not treating their customers unfairly on the grounds of sexual orientation. regulations are already in place to require employers not to treat their employees unfairly on these grounds.

Unlawful treatment of customers on the grounds of sexual orientation will include:-

· Refusing to provide a person with goods, facilities or services if they would normally do so to the public. For example, if a service provider normally sells at a discount to pensioners, it may not refuse discount to pensioners because of their sexual orientation.

· Providing goods, facilities, services of an inferior quality to those which would normally be provided.

· Providing goods, facilities or services in a less favourable manner or on less favourable terms than would normally be the case (e.g., hostile or less courteous)

The regulations apply to all forms of good, facilities and services. The following goods, facilities and services are examples of areas where discrimination on the grounds of sexual orientation will be unlawful. This is not an exhaustive list.

· Access to and use of a place that the public is permitted to enter.

· Accommodation in establishments such as hotels.

· Facilities for banking or insurance or for grants, loans, credit or finance.

· Facilities for entertainment, recreation or refreshment.

· Facilities for transport or travel.

· Professional or trade services.

Discrimination is unlawful whether or not a charge is made for the goods, facilities or services.

Many businesses feel that treating actual or potential customers in a non-discriminatory manner makes sound business sense, and act accordingly.

Providing commercial goods and services likely to be of more interest to a certain group is not unlawful under the regulations. However, it would be unlawful for a business to turn away customers (e.g., heterosexual customers) on the grounds of sexual orientation, or to advertise in a way that implies that clients of a certain sexual orientation are unwelcome.

The regulations do not require businesses to start to provide goods, facilities or services which they would not normally provide. For example, a company that targets its services at lesbian, gay and bisexual people would not be obliged to provide services to heterosexual people.

Premises
The regulations prohibit discrimination on grounds of sexual orientation when selling or renting property. This would include:-

· Refusing to sell or rent the premises to a particular person.

· Offering less generous terms.

· Discriminating against people on a list of those requiring housing, for example giving priority to people of a certain sexual orientation, or deliberately overlooking those of a certain sexual orientation.

The regulations also make unlawful any discriminatory behaviour by a manager of premises because of the sexual orientation of a tenant or occupier or someone who is associated with them. 

The regulations do not apply where a landlord or a landlord's near relative shares small premises with the tenant. This is to preserve an individual's right to privacy, but does not allow those running commercial premises to turn away customers on the grounds of their sexual orientation. 

Public Authorities and public functions

The regulations make it unlawful for public authorities to discriminate when exercising public functions. This includes the non- legislative decisions of Ministers, and the work of local authorities, the police and other governmental organisations. 

Local authorities must ensure that all their services are provided in such a way that no-one entitled to use any service is disadvantaged in receiving it by reason of sexual orientation.  They should ensure that their employees and agents also do so using contractual or other controls as appropriate to achieve that result.

As a local authority, actions  that the council  may need to take to comply with the regulations might include:-

· Ensuring that the environment within publicly funded services, for example, housing services, care for vulnerable people, is one in which lesbian, gay or bisexual people are able to access services as effectively as heterosexual people.

· Staff working in publicly funded services will need to treat lesbian, gay or bisexual users as courteously and professionally as they do other users, whatever their own personal views.

· Commissioners or planners of services will need to take steps to ensure that lesbian, gay or bisexual people have fair access to the services which they need, e.g., Primary Care Trusts will need to seek to ensure that GPs offer essential services such as screening tests to lesbian or bisexual women who need them.

Educational establishments and education authorities

All maintained and special schools and academies and independent schools in England and Wales, are covered by the regulations, which also make it unlawful for a local authority to discriminate on grounds of sexual orientation in the exercise of their functions. The responsible body in maintained schools will be the governing body and in independent schools it will be the Proprietor.

General

Schools that already employ non-discriminatory practices and adhere to existing guidance should already be acting within the spirit and letter of the regulations. 

Schools will need to ensure that gay or lesbian pupils, or the children of gay or lesbian parents, are not singled out for different and less favourable treatment from that given to other pupils. They should check that there are no practices which could result in unfair, less favourable treatment of such pupils. They will need to ensure that homophobic bullying is taken as seriously and dealt with as firmly as bullying on any other grounds. However, all of this should already be established practice in schools.

Admissions

The Schools Admissions Code which applies to all maintained schools and academies, already prohibits any discrimination on the basis of a pupil's or a parent's sexuality, or indirect discrimination by, for example, giving priority to pupils whose parents are married.  Should such arrangements be proposed, the local authority would be under a duty to object to them and parents would also have the power to object.

Should a parent, carer or child believe that they have been discriminated against on the grounds of their sexual orientation and have not been offered a place at a school they wanted, the parent or carer could appeal to the independent admission appeals panel. 

The parent or carer could also or alternatively seek redress through the courts for any discrimination in both maintained and independent schools. A court would have the power to both quash the decision not to award a school place and to award damages for the discrimination itself.

The regulations also apply to discriminatory behaviour in the arrangements surrounding the admissions process, such as open evenings and published material. Schools must avoid any possible implication that they are seeking to deter applications on the grounds of the sexual orientation of a potential pupil or that of his or her parents or carers.

Teaching and the curriculum

The regulations should have no effect on teaching and the curriculum in schools. Guidance is already available in the area of Personal, Social and Health Education (PSHE) and Sex and Relationship Education (SRE) which sets out the requirements for schools, with the promotion of respect and pupil welfare being of paramount importance. If schools continue to adhere to this guidance, dealing sensitively and appropriately with issues around sexuality, then they should not fall foul of the regulations. However, schools must ensure that they do not discriminate in delivering any part of the school curriculum or extra curricular activities. For example, they must not prevent a pupil from taking part in a residential school trip because he or she is or is perceived to be gay or make a pupil get changed separately for P.E. or prevent a girl from being head prefect for the same reasons. 

Conflict with religious freedom

Protection in the area of discrimination on grounds of religion or belief and the right to manifest one's religion or belief has already been addressed in Part 2 of the Equality Act, 2006. However, many views on sexual orientation are entrenched in religious belief and this has led to some misunderstanding and to concerns being expressed about the impact that these regulations will have on religious freedom in faith schools.  The concerns expressed are that faith schools will no longer be able to teach according to an aspect of their belief or faith, which is the importance of traditional family values and that same sex relationships are sinful.  There are similar concerns about the possibility that individual teachers expressing their views in this area, whether based on their religion or not, might be the subject of legal action.

The regulations will not prevent any of this. If a faith school, or indeed any school, teaches that the Christian and Moslem faiths decree that same-sex sexual activity is a sin, then the school will not be acting unlawfully. Similarly, if a pupil asks a teacher his views on homosexuality and the teacher gives his view, then again, that teacher will not be acting unlawfully. In both cases, the subject must be dealt with appropriately in accordance with existing guidance. Haranguing or harassing a particular student or group of students is not an acceptable way to convey a belief within an educational context, and such behaviour could constitute unlawful discrimination.

Organisations relating to religion or belief

It is essential to balance the right to protection from sexual orientation discrimination with the right to manifest a religious belief. In recognition of the need to avoid unnecessary and unjustifiable restrictions on people's right to exercise their religious belief, the regulations include where justifiable an exemption to cover the activities of religious organisations.

Voluntary adoption agencies and independent fostering agencies

The regulations will have no effect on the legal framework for adoption and fostering, nor the criteria against which decisions are taken about the placement of children with prospective adopters/ foster carers.

Adoption

In England and Wales, married couples, civil partners, single people(irrespective of their sexual orientation) and two people (whether of different sexes or the same sex) living as partners in an enduring family relationship have been able to apply to adopt jointly since 30th December, 2005.

Fostering

The Children Act, 1989, sets the overall framework for the current care system in England and Wales. An authority's duty is to find and approve the most suitable foster parents for children who need family placement. Fostering decisions must centre on the interests of the child and whether the individuals concerned are able to provide a suitable environment for the care and nurture of a child.

Under the regulations, the general rule is that voluntary adoption agencies and independent fostering agencies must offer the same service to all individuals or couples who wish to adopt or foster.

Transitional arrangements

As there were specific concerns about the impact of the regulations on faith based voluntary adoption agencies and independent fostering agencies during the consultation exercise, the regulations provide for a transitional period for faith-based agencies until the end of 2008. To take advantage of the transitional arrangements, agencies will have to:-

· Be certain that the restrictions in the provision of their service are necessary to comply with the doctrine of the religious organisation, or avoid conflicting with the strongly held views of a significant number of the religion's followers

· Make arrangements to refer gay, lesbian and bi-sexual people to agencies who are able to assist.

If these conditions are not satisfied, agencies could face a claim for unlawful discrimination.

Contracts in place between local authorities and voluntary adoption agencies and independent fostering agencies will continue to be binding, and local authorities will be expected to continue to access the services of faith based voluntary adoption agencies in accordance with the need for and of adopters and foster carers in their area, provided the overall service maintained by the local authority is accessible to all adopters and foster carers.

Special needs for education, training and welfare

The regulations do not make it unlawful to do anything by way of meeting people's special needs for education, training or welfare on grounds of their sexual orientation. Organisations can take steps to prevent or compensate for disadvantage, or to meet special needs related to a particular sexual orientation.

Examples of separate services include:-

· Sexual health promotion or advice services

· Hostel accommodation

· Housing advice services

· Employment advice

· Mental Health services

Associations

Associations with 25 or more members, whether or not their activities are carried out for profit, will not be able to discriminate on the grounds of sexual orientation. It will be unlawful to discriminate on these grounds in relation to membership admissions, access to benefits, facilities or services, or depriving people of their rights as members/ associates.

This does not apply to associations whose main object is to enable the benefits of membership to people of a particular sexual orientation. Examples of such associations might include health networks, mutual support groups or lesbian, gay or bisexual sports/social clubs. Privacy and/or a safe and supportive peer environment constitute important benefits of membership of such associations.

Insurance

Insurance companies tailor their policies to reflect different risk profiles, based on the latest actuarial data regarding lifestyles and behaviour. The regulations provide a targeted exemption for insurance companies to allow differential treatment where supported by sound actuarial evidence. It is intended that this exemption will not apply beyond the end of 2008.

Claims of unlawful action

In most circumstances under the regulations, remedies for discrimination on grounds of sexual orientation can be obtained by the victim bringing proceedings in the county court. Advice and assistance relating to the bringing of such proceedings may be obtained from the Citizen's Advice Bureau, Law Centres or Solicitors. From October, 2007, there will also be a possibility of obtaining assistance from the Commission for Equality and Human Rights.

The claimant must prove facts from which the court could conclude, in the absence of a reasonable alternative explanation, that an act of unlawful discrimination has been committed. In these circumstances the court must assume an unlawful act has been committed unless the respondent can prove otherwise.

The court can award compensation and other remedies if a claim is successful. If a claim fails, the claimant may have to pay the respondent's costs.

The time limit for bringing a case under the regulations is six months from the date of the action (or the last number of actions) that is being complained about.

Discrimination can be difficult to prove. Claimants will stand a better chance of convincing a court that they have been discriminated against if they gather as much evidence as they can, as soon as possible, including the names of possible witnesses.

It may be possible to resolve the problem informally by making an approach to someone in authority.

If claimants wish to formally question the person they think has discriminated against them, this can be done in writing to that person setting out the facts as they appear to the claimant, and asking them for the reasons for their actions. When replying to a complaint, the respondent may use a similar standard form. The forms can be found within the document in the following link. (You will need to type in the web address).

www.opsi.gov.uk/si/si2007/uksi_20071263_en.pdf

The Commission for Equality and Human Rights will be responsible for enforcement of the discriminatory advertising and discriminatory practice provisions of these regulations. 

Among other things, the Commission may:

· Conduct an investigation where it suspects that a person or organisation may have contravened these regulations

· Apply to court for an injunction where it suspects that a person or organisation will, unless stopped, commit an act of unlawful discrimination under these regulations.

Further information

If you require more information about the regulations, please see the guidance from Communities and Local Government on  measures to outlaw discrimination on grounds of sexual orientation in the provision of goods, facilities and services. You may also wish to access the Lesbian and Gay Foundation or the Stonewall websites
PAGE  
15

