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This guidance note will detail gender reassignment and the process, how the law applies in this area and will also provide advice on how to deal with issues which may arise when a job applicant or an employee is a trans person.

1. Terminology

1.1 Terms associated with gender reassignment can have negative connotations for the trans community as they can imply that transgenderism and transsexualism is a mental illness and needs to be “cured”. The following are more acceptable to the trans community.

· Trans person or trans man or trans woman instead of transsexual or person “suffering” from gender dysphoria or gender identity disorder

· Medical intervention instead of treatment

It has not been always possible to use the preferred language in this document for reasons of legal accuracy. Where possible the alternatives (above) have been used.

2. Gender reassignment and related legislation

2.1 What is gender reassignment?
There are a small number of people in the United Kingdom, approximately 5,000, whose gender identity does not match their appearance and/or anatomy. 

People who decide to adopt the opposite gender to the one assigned at birth are known as trans people. Medical intervention to enable trans people to alter their bodies to match their gender identity is highly successful. The process is known medically as "gender reassignment". This term can also be used for people living in their new gender who have elected not to undergo surgical treatment.

2.2 The process of gender reassignment

Diagnosis of transsexualism can take months or years. When first diagnosed, the person will have hormone therapy and usually after about six months, their appearance will start to change. Trans people will often change their social gender at this stage, but not necessarily their gender at work.

At some point, the individual will want to start to live full-time in their new gender and their name and other records may be formally changed.

The individual would then usually proceed to one or more reassignment surgeries after one or two years of hormone therapy, although some individuals never undergo surgery. Medical intervention is not always successful and many trans people are unhappy with the results. 

It is important to distinguish between transwomen (male to female, MtF) and transmen (female to male, FtM), as there is a huge variation in the types of medical intervention available.

The individual is expected to live and work in their new gender role for a period of one year prior to any irreversible surgical intervention. This period is known as the "real life experience" or "real life test". Many trans people consider the “real life test” to be unrealistic and unfair and oppose it.

2.3 The Gender Reassignment Regulations, 1999 (Sex Discrimination Act, 1975) (SDA)

The Act says that it is unlawful for an employer to discriminate against an employee, job applicant or contractor on the grounds of that person's sex or gender reassignment, or because they are married or in a civil partnership . It applies equally to men and women.

The employment provisions of the Act cover recruitment, transfer, training and promotion, access to work-related benefits, facilities and services, dismissal and any other detriment.

2.4 What is discrimination on the grounds of gender reassignment?

It is unlawful to discriminate against someone if he or she:-

· intends to undergo gender reassignment

· is undergoing gender reassignment

· has undergone gender reassignment

Discrimination in this context means treating a transsexual person less favourably than you treat (or would treat) another employee who is not undergoing gender reassignment (or contemplating it, etc).

The SDA also provides protection from harassment and victimisation.

2.5 What does the legislation say about medical treatment?
The legislation does not specify a minimum or maximum time that employers should allow for treatment. If, however, a transsexual employee is absent for a long period, they should be treated in the same way as any other person who is medically unfit to work. Individual rights under the Disability Discrimination Act, 1995, must be considered where the individual has been diagnosed with Gender Dysphoria or Gender Identity Disorder and the condition is likely to last for more than twelve months, has lasted for twelve months or will remain with the individual for the rest of their life. 

2.6 Genuine Occupational Qualification

There are three limited circumstances where discrimination against transsexual people is allowed.

· First, if an employer can show that there is a genuine occupational qualification (GOQ) which means that the job has to be done by someone of a particular sex and that it is reasonable to prevent a transsexual person from doing the job as a result.

· Second, if the job involves intimate searches pursuant to statutory powers (such as the Police and Criminal Evidence Act, 1984)

· Third, if the job involves working in a private home where there would be close physical or social contact, or knowledge of the individual's life, and the employer can show that people would object.

Also the legislation does not apply to employment for the purposes of an organised religion.

If someone has a full gender recognition certificate under the Gender Recognition Act, 2004, it is not unlawful to discriminate other than on grounds that would apply to anyone else of their acquired gender.

2.7 Gender Recognition Act, 2004 (GRA)

The GRA gives legal recognition in their acquired gender to transsexual people who satisfy the Gender Recognition Panel that they:-

· Have or have had gender dysphoria

· Have lived in the acquired gender for two years prior to the application

· Intend to live permanently in the acquired gender

Following a successful application, a transsexual person will acquire the rights and responsibilities of their acquired gender from the date of recognition. If they are unmarried, they will get a full gender recognition certificate (GRC), and if their birth was registered in the UK will be automatically entered on the Gender Recognition Register held by the Registrar General. Their original birth register entry will be marked, confidentially, to indicate that they have been recognised in their acquired gender and they will receive a new birth certificate in their acquired name and gender. 

They will then be able to marry a person of the opposite gender and be eligible for the state retirement pension and other benefits at the age appropriate to their new gender.

Individuals who are married cannot receive a full GRC because marriage is not permitted between two members of the same sex. They may however apply to the Gender Recognition Panel for an interim GRC, which will enable them to obtain a full GRC once the marriage is annulled.

2.8 Equality Act, 2006

The Equality Act requires public authorities to look at how their employment policies affect trans people, including ensuring equal opportunities and Dignity at Work policies cover trans people, ensuring that there is a process to support staff who intend to ‘transition’ at work and encouraging job applications from the trans community.

Existing legislation does not protect individuals who cannot afford or do not wish to undergo medical intervention.

3 Workplace good practice

3.1 The transition process

Whoever is approached first must reassure the individual ( who is likely to be under considerable stress) that the council will be as supportive as possible.

The next step is to confirm who the main point of contact should be to manage the transition and this person should arrange a meeting with the individual to agree a process for handing the transition.

It is a good idea that the contact and the individual to write an action plan together for managing the transition at work. This and any other notes of the meeting must be kept strictly confidential in the individual's personnel file.

The action plan might include:-

· whether the employee is to stay in their current job or be redeployed

· the expected timescale of the medical and surgical procedures if known

· the time off required for medical intervention, if known

· the expected point of change of name, personal details and social gender

· whether the employee wishes to inform their line manager, colleagues and clients themselves, or would prefer this to be done for them. and whether training or briefing of colleagues or clients will be necessary

· what amendments will need to be made to the records and systems

· whether a transsexual employee is adequately covered by existing policy on issues such as confidentiality, harassment and insurance and if not, how these will be amended

· agreeing a procedure for adhering to any dress code

· agreeing the point at which the individual will commence using single sex facilities in their new gender, such as toilets.

After a person has successfully transitioned into their new gender role or obtained a gender recognition certificate, it would not be appropriate to keep these records and they should be destroyed.

It might be useful to involve the Occupational Health Physician at this stage.

3.2 Informing colleagues, clients and customers
There is no general need to inform co-workers, service users and the public that a worker is undergoing gender reassignment. It is necessary only where the working relationship is continuing from before to after transition. It is usually good practice for the employer to take responsibility for informing those who need to know, but the wishes of the individual should be given priority.

Awareness raising should take place in two ways; general information about trans people and specific information to help people to understand the situation of the individual. At the point of change of gender, it is common for individuals to take a short time off work and return in their new name and gender role. This is often used as an opportunity to brief people. The right of trans people to work free from discrimination and the unacceptability of harassment must be made clear.

It will be important to;-

· Include sufficient information to convey facts and satisfy people’s curiosity

· Not go into too much detail

· Respect the wishes of the trans person and their rights to medical confidentiality in terms of discussing detailed personal issues

· Pitch the information at a level and style appropriate to the audience involved

· Include details of how colleagues might seek further information

· Include the name the person wishes to be known by in their new gender

Confidentiality is crucial. Some trans people may be “out” at work about their gender history. Being out to one person or one small group of people does not necessarily mean a person wants to be out to everyone.

3.3 At the point of changing gender at work

The action plan should contain the date when the person intends to change their gender role and all briefings should be completed by then.

If the individual concerned wears a uniform, this should be given to them early on in the process to allow them to become comfortable wearing it. Again if applicable, the employee should have a new locker and name badge.

All personnel records must be updated for the transition. Employers are encouraged to create new ones rather than amend old ones to ensure confidentiality.

3.4 How can staff make the transition easier?
Staff should refer to the individual by their new name and use pronouns appropriate to their new gender role. Employers must be aware of genuine concerns that members of staff may have and resolve any issues quickly.

Any incidents of misconduct, harassment, bullying or victimisation should be dealt with quickly in accordance with the council's Local Disciplinary Procedure or Dignity at Work Policy.

3.5 Relocation

A trans person may want to be relocated during the initial period if, for example, they have direct contact with the public.

Relocation may not always be necessary or appropriate and the decision must always be made in consultation with the individual.

3.6 Single sex facilities

The employer and the employee should agree the point at which the use of facilities such as changing rooms and toilets should change from one sex to the other. This may be the point at which the individual begins to present themselves permanently in the sex to which they identify.

It is not acceptable to treat a trans person as though they have a third sex, i.e., neither male or female. It is therefore not acceptable to insist on a trans employee using separate facilities in the long term for example an accessible toilet for disabled people.

A trans employee should have access to "men only" or "women only" areas according to the sex in which they permanently present. Under no circumstances should they be expected, after transitioning, to use the facilities of the former gender.

4 Human Resources Issues

4.1 Questions at interview

Interviewees may not necessarily want to disclose their trans status at interview, and it not a question that should be asked.

However, if one of the exceptions applies (see General Occupational Qualification, page 3) an employee would be expected to disclose their trans status and an interviewer would be able to ask an appropriate question. However, if the individual had a gender recognition certificate, an exception would not apply, unless the employment is for the purposes of an organised religion.

4.2 References and certificates

If an employer is asked for a reference for a trans person, it must be provided without mention that the person has had a change of gender.

If an employer has to keep qualification certificates or evidence of professional status, they should discuss with the individual concerned how to retain such information on file, so as not to compromise or breach disclosore of protected information.

4.3 Record keeping

The employer should ensure that all documents, public references (e.g., telephone directories, e-mail address lists) and employment details reflect the acquired gender of the person.

Where documents have been seen and copies taken at the start of employment, then every effort should be taken to replace those with equivalent documents in the new name and gender.

In some instances it may  be necessary to retain records relating to an individual's identity at birth, for example for pensions purposes prior to obtaining gender recognition. However, once a person has obtained a Gender Recognition Certificate these must be replaced with new details.

Access to records showing the change of name and any other details associated with the individual's trans status must be restricted to staff who need the information to do their work. This does not include colleagues, or line managers.

5 Further information

The DTI's Women and Equality Unit's "Gender Reassignment - A Guide for Employers"  has informed this guide. You may wish to access this document for further information.
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