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Guidance Note

Employment Equality (Sexual Orientation) Regulations

December 2003
From 1st December 2003, when the Employment Equality (Sexual Orientation) Regulations come into force, it will be unlawful to discriminate against workers because of sexual orientation. 

Definition:

Sexual orientation includes orientation towards the same sex, the opposite sex or both sexes. The new legislation specifically excludes sexual practices such as sado-masochism and pedophilia. 

The regulations provide protections against discrimination and harassment, they do not establish entitlements.

Discrimination will be unlawful;

· During recruitment and selection

· In relation to terms of employment

· In relation to access to training, promotion, promotion transfer or other employee benefit

It is unlawful on the grounds of sexual orientation to:

discriminate directly against anyone - that is, to treat them less favourably than others because of their actual or perceived sexual orientation:

· discriminate indirectly against anyone - that is, to apply a criterion, provision or practice which disadvantages an individual because of their sexual orientation without a good reason.

· subject someone to harassment. Harassment is unwanted conduct that violates a person’s dignity or creates an intimidating, hostile, degrading, humiliating or offensive environment for them.

· victimise someone because they have made a complaint or allegation or have given evidence against someone else in relation to a complaint of discrimination on grounds of sexual orientation;

· discriminate against someone, in certain circumstances, after the working relationship has ended.

Exceptions may be made in very limited circumstances if there is a genuine occupational requirement for the worker to be of a particular sexual orientation in order to do the job.
Direct Discrimination:

means that staff or job applicants must not be treated less favourably because of their sexual orientation. Direct discrimination is unlawful whether it is intentional or not.

Example: An employer had rejected the best candidate for a job or for promotion because they were gay. Clearly, such an employer will give other reasons for not appointing the person, but once the complainant has established a prima facie case, a tribunal will be able to infer (and must infer) that the real reason for the decision was because the person was gay, in the absence of evidence to the contrary. 

A prima facie duty is a moral obligation which is initially binding until a stronger and overriding obligation emerges.
Indirect Discrimination

When a rule or practice exists which, on the face of it, appears neutral, but in fact has a detrimental effect on people of a particular sexual orientation indirect discrimination is said to have taken place. Indirect Discrimination is unlawful, however certain exceptions exist.

Exceptions:

· domestic employment in a private household. 

· where the duties of the position involve the promoting of religion, and the doctrine of the church in question confines the position to those of a particular sexual orientation. 

· employment as a counsellor or in the provision of counselling that is of a highly personal nature. 

· In the provision of shared accommodation

Example: A Catholic man who is gay applies to join the priesthood.

Harassment: 

includes behaviour that is offensive, frightening or in any way distressing. It may be intentional bullying which is obvious or violent, but it can also be unintentional, subtle and insidious. It may involve nicknames, teasing, name calling or other behaviour which is not with malicious intent but which is upsetting. It may be about the individual’s sexual orientation (real or perceived) or it may be about the sexual orientation (real or perceived) of those with whom the individual associates. Organisations are responsible for the actions of their staff as well as the staff being individually responsible. If harassment takes place in the workplace the organisation may be liable and may be ordered to pay compensation unless it can be shown that it took reasonable steps to prevent harassment. Individuals who harass may also be ordered to pay compensation.

Example: A member of staff is continually teased about his sister’s sexuality. He finds being subjected to such teasing offensive and distressing. This may be harassment on the grounds of sexual orientation even though it is not the victim’s own sexual preference which is the subject of the teasing.

Victimisation:

Where an employee is treated detrimentally for using their workplace complaints procedures or exercising their legal rights. 

For example, bringing a complaint of discrimination on the grounds of sexual orientation or giving evidence or information on behalf of another employee who has brought proceedings for discrimination using the Dignity at Work Policy. 

The Dignity at Work Policy can be used if an employee believes he or she is being discriminated against unlawfully or unfairly.
A genuine occupational requirement:

In very limited circumstances it will be lawful for an employer to treat people differently if it is a genuine occupational requirement that the jobholder must be of a particular sexual orientation. 

Burden of Proof at employment Tribunals:

When a person has made a complaint of discrimination at an employment tribunal. The burden of proof rests with the employer (alleged perpetrator) to prove that she/he did not discriminate, harass or bully the alleged victim.

Contract workers:

It is unlawful for an employer to discriminate against or harass a contract worker. 

Positive Action:

Selection for recruitment or promotion must be on merit, irrespective of sexual orientation. However, it is possible to take certain steps to redress the effects of previous inequality of opportunity. This is called positive action. Employers may give special encouragement to, or provide specific training for people who are gay or lesbian who are in a minority in the workplace. Employers may wish to consider positive measures such as:

· training their own employees for work which has historically been the preserve of individuals from a particular sexual orientation

The law allows organisations to introduce positive action measures where they can demonstrate that staffs of a particular sexual orientation are at a disadvantage. However, it is unlikely that organisations will have sufficient information to consider positive action programmes.
Questions & Answers

Q
A member of staff has made a complaint of harassment, which involves an inaccurate perception of their sexual orientation. Is this covered by the law?

A 
Yes, any harassment based on sexual orientation is covered by the Regulations. A worker harassed by their colleagues or manager on an inaccurate suspicion of or speculation about their sexual orientation has grounds for complaint and may take their case to Employment Tribunal if their employer fails to deal with the matter in a timely and proper manner.
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